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Date: Tuesday, November 1 8, 2003 

Subject: Application No. 09/826,710 (Attorney Docket No, JP920000136US1) 

To: Supervisor Alford Kindred 
Fax: 703-308-5403 
Voice; 703-305-3802 
From: Anthony England 
Fax: 512-322-0211 
Voice: 512-477-7165 



Thank you for responding to the message I left for you today. I will look forward to our telcon 
coming up on Thursday regarding next steps for the subject case. Enclosed for your information 
is a Summary of telephone communications and an Applicant Initiated Interview Request Form, 
submitted 7/15/03. I wanted you to see this so you could understand the context of my request 
that the case be disposed of without requiring an appeal or continued examination. 



CONFIDENTIALITY NOTICE 

The accompanying material is confidential. It is intended only for the individual named above. If tbe reader of this 
message is not the intended recipient, you are hereby notified that any dissemination distribution or copying of this 
communication i$ strictly prohibited. If you have received this facsimile in error, please immediately notify the 
sender by telephone. 
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Summary of telephone communications with Examiner Ehichioya and^upervisor Vu regarding 
application 09/826>710 



On July 1 1th, Attorney requested by telephone that Examiner permit Attorney to 
facsimile transmit a draft reply to the first Office action as a basis for an interview. Examiner 
indicated that he felt there was not sufficient time remaining to permit receiving a facsimile 
transmitted draft reply and conducting the interview before the shortened statutory response 
period, which was due to expire 13 days later. Consequently, Attorney submitted a formal 
Reply, including amendments to the claims intended to distinguish the invention from the cited • 
art, on about July 15th with a written request for interview, proposing a telephone interview at a 
certain time on July 29th, Included with the reply was an Information Disclosure Statement 
("IDS") and a copy of a co-pending application for examination, together with the appropriate fee 
payment. 

On July 29th Attorney called Examiner at the requested time, however Examiner 
indicated that he had only just received on the previous day Applicant's reply, which was mailed 
July 15th* Moreover, Examiner indicated that it would take about five additional weeks to 
retrieve the file of the co-pending application at the Patent Office. Attorney understood from this 
telephone conversation that Examiner would contact Attorney to schedule the requested 
interview before the next Office action once Examiner had obtained the file. 

In spite of Attorney's request for an interview and Examiner's agreement in principle, an 
Office action was issued dated October 1st finally rejecting all claims. 

The rejection is based upon 35 USC 103, but relies upon a single reference in the 
rejection of independent claims. The first Office action relied upon the same reference, but was 
based upon 35 USC 1 02. The reply to the first Office action amended the independent claims to 
overcome the reference. 

The Office action did not provide an opinion as to relevance or effect of the co-pending 
application, if any. 

Attorney spoke with Examiner by telephone on October 7th. 

In that telephone conversation Examiner indicated it was an oversight that Examiner did 
not schedule an interview as per the written interview request before issuing the final rejection. 
Attorney repeated his request for an interview on the substance of the claims with respect to the 
references cited in the Office actions and requested that the co-pending application submitted in 
the July 1 5th IDS be examined. Examiner indicated that the Office had not been able yet to 
deliver to him the file for the submitted reference. The Office action of October 1st was issued 
without examining the reference due to Patent Office performance metrics. 

Attorney requested that the Office action of October 1st be made non-final until such time 
as the requested interview is conducted and a written opinion is issued in view of the submitted 
reference. Otherwise, a fee is imposed upon Applicant for Continued Examination in order to 
obtain the previously paid for and duly requested interview and examination of the reference. 

Examiner consulted with his supervisor and advised later the same day or the next, 
however, that he was unable to obtain authorization to withdraw the finality of the rejection. 
Attorney took this decision into advisement and indicated that he would wait a bit and consider 
next steps. 
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Summary of telephone conuiltihications with Examiner Ehichioya and^upervisor Vu regarding 
application 09/826,710 



On October 20, 2003 Attorney again requested an interview. Examiner stated that he 
would retrieve the file and call back. 

On October 24th Examiner left a telephone message for Attorney indicating that 
Examiner had retrieved the file but that he would be out the next week. Attorney responsively 
returned the telephone call and left a message for Examiner stating that Attorney is available, 
ready, willing and able to conduct the interview immediately or at such a time and as is 
convenient for Examiner. Examiner called back and stated thai he still needed to secure a time 
for availability of his Supervisor to participate in the interview, and stated that he would call 
back once he had obtained secured the time. Examiner called back again later the same day and 
stated that his Supervisor is not available currently and does not want to conduct the interview 
without the Examiner, who will be out of the office from October 27th through November 9th. 

Attorney requested that Examiner schedule the long ago requested interview at some date 
certain. Examiner indicated, however, that at this time he was not willing to schedule an 
interview. Instead, he requested that Attorney call Examiner back on November 10th and remind 
Examiner to get the file back from Central Records, and then once Examiner had obtained the 
file yet again he would then call and schedule an interview. Attorney expressed his 
disappointment at once again being put off and left with no certain schedule for resolving this 
matter, 

On November 3rd, after having consulting with his client, who expressed displeasure 
with the numerous delays, Attorney called Supervisor Vu and requested again that the final 
rejection be withdrawn until such time as an interview has been granted and the reference 
submitted in July has been examined- The Supervisor indicated that she would obtain the file 
and the file for the pending application that was submitted in July and would call back to 
schedule an interview. She expressed optimism that the IDS document could be examined and 
the case might be placed in condition for allowance as a result of an interview so that there would 
be no need to withdraw the non-final rejection. 

On November 1 0th Examiner Ehichioya called Attorney. Examiner indicated that the 
reference submitted in July has now been examined, and expressed some concern that there may 
be a double patenting issue with respect to claim six in the present application vs. claim eight in. 
the cited reference, i.e., Application no. 09/574,152. 

Attorney indicated that he would review this matter and would like to schedule an 
interview. Examiner requested that Attorney submit an Applicant Initiated Interview Request 
Form. Attorney reminded Examiner that such a written request had been submitted in July, but 
Attorney agreed to submit a supplement to the request in order to add the double patenting issue 
to the proposed agenda. Once again, Examiner was not willing in the November 1 0th telephone 
call to schedule the interview on a date certain. 

On November 1 1th Attorney submitted a supplement to the Applicant Initiated Interview 
Request Form of July 15, 2003, and proposed a telephone interview for November 12, 2003 at 3 
p.m. Eastern time. 
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Applicant Initiated Interview Request Form 



Application No^/ T^J/QFix^ Named Applicant: „ $ &r<*- 

Examiner: p: ftk, ^,^££7 Art Unft:j&jT72b Status of Application: jn**f Q~ A * 



atiye Pactidpants: / / r* ^ * # 



Tentatiye P 
(1), 

(3)_ 



Proposed Date of Interview: 3 Proposed Time! _fj^ 



M) 



Type of Interview Requested: 

{1)J# Telephonic (2) [ ] Personal 



Exhibit To Be Shown or Demonstrated: [ ] YES 
If yes, provide briof description: 



(3)1 ) Video Conference 



Issues To Be Discussed 



Issues 

(ReJ», Obj.> etc) 



Claims/ 
Fig. #5 



Prior 
Art 



(i> fizflUl^tt* *^rs4 7 lot 
(2) Rtgufrfr <U»/-7 _ ^ . 



(4)_ 



Discussed 


Agreed 


Not Agreed 


(3 


[ 3 


[ 3 


[J 


[ ] 


{ 3 


[] 


[ 1 


[3 


U 


[] 


[3 



[ ] Continuation Sheet Attached 
Brief Description of Arguments to be Presented: . . r * /y 

An Interview was conducted on the above-Identified application on 

NOTfr 

rn&S 8h0U ' d ^ C ° mPleted ^ " PP,,Mnt SUbmitted t0 ttc ew,m,ner in *™ <* *■ totervlerv (see MPEP 
w^5 k ^l 0n 7 111 " 0< ^ dd "y W, P? m l89,,e »««■■• »f applicant's fcitare to submit a written record of this 



ran a$ possible / 
(Applicant/AppHcar£ 5 s Repfaserftative Siana 



Signature) 



(Exajnjner/SPB Signature) 



on It* uwnnt of Urn, y« requtn h>c«xpfck Jkfc <bn£ idJiwlntaM « i*. ^£"1.^? «■> d<W»n<n«>8 upon the ^dividual n W . Any .woiinoiitt 
AOMUSSS. SKNDTO: CommfaslgmH- tor P^SuB, P.O^ca 1^^^^,^ 2»m W ^""^ °» COMPLETED FORMS TO TH.S 

yew need assistance in completing the form, ea)l 1-800-PTO-9199 and, elect option 2. 
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